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1974 Feb. 18, 19, 20, 21; Lord Reid, Lord Morris of, Borth-y-Gest, 
May 1 Viscount Dilhorne, Lord Simon of Glaisdale 

and Lord Kilbrandon 

Copyright—Infringement—" Works of artistic craftsmanship "— _ 
Suites of furniture—Original visually appealing selling points *-" 
—Whether " works of artistic craftsmanship "—Copyright Act 
1956 (4 & 5 Eliz. 2, c. 74), s. 3 (1) (c) 

In 1966 the appellants produced the prototype of a popular 
suite of furniture, consisting of a settee and two chairs, 
which was of a distinctly original design described as " boat-
shaped." Subsequently the respondents manufactured a suite 
of furniture which was markedly similar in shape to the D 
appellants'. The appellants brought an action, inter alia, 
for infringement of copyright in their prototype which, 
they alleged, was a work of artistic craftsmanship within the 
meaning of section 3 (1) (c) of the Copyright Act 1956.1 

Graham J. held that the appellants' suite was such a work and 
gave judgment for the appellants on that claim. 

On appeal by the respondents, the Court of Appeal reversed £ 
that decision. 

The appellants appealed: — 
Held, (1) that in determining whether a,work was one of 

artistic craftsmanship within the meaning of section 3 (1) (c) 
of the Act of 1956, the court should not make an aesthetic 
judgment but should view the matter generally in accordance 
with all the evidence; (per Lord Reid and Lord Morris of 
Borth-y-Gest) that the work was to be viewed in a detached F 
and objective way and that while the aim and purpose of the 
author might provide a pointer the thing produced must itself 
be assessed without giving decisive weight to the author's 
scheme of things (post, pp. 78G, 81G); (per Lord Simon of 
Glaisdale) the intent of the creator and its result was the 
decisive factor (post, pp. 94H-95C); (per Lord Kilbrandon) the 
conscious intention of the craftsman was the primary test (post, 
p. 97A-C). G 

(2) That the question was one of fact on which evidence 
might be called in respect of it, and that, accordingly, since the 
appellants had failed to establish on the evidence that the pro
totype of their suite of furniture was regarded as a work of 
artistic character, the appeal must be dismissed (post, pp. 79E, 
82B-D, 87A-G, 94G-H, 95C-D, 97C-D). 

Quaere. Whether a prototype, non-durable in character, 
however artistic, can be a " work of artistic craftsmanship " " 
post, pp. 77E-G, 80H-81A, 88E, 96F). 

1 Copyright Act 1956, s. 3 (1): see post, p. 67D-E. 
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Decision of the Court of Appeal, post, p. 66H; [1973] 3 
A W.L.R. 453; [1973] 3 All E.R. 414 affirmed on different 

grounds. 
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Blake v. Warren [1928-35] Mac.C.C. 268. 
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The following additional cases were cited in argument in the House of 

Lords: 
Amp Incorporated v. Utilux Pty. Ltd. [1972] R.P.C. 103, H.L.(E.). 
Burke and Margot Burke Ltd. v. Spicers Dress Designers [1936] Ch. 400; 

[1936] 1 All E.R. 99. 
Coxen, In re [1948] Ch. 747; [1948] 2 All E.R. 492. 

D King Features Syndicate Incorporated v. O. and M. Kleeman Ltd. [1941] 
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The following cases are referred to in the judgment of the Court of 
g Appeal: 

Burke and Margot Burke Ltd. v. Spicers Dress Designers [1936] Ch. 400; 
[1936] 1 All E.R. 99. 

Cuisenaire v. Reed [1963] V.L.R. 719. 
Cuisenaire v. South West Imports Ltd. [1968] 1 Ex.C.R. 493. 

The following additional cases were cited in argument in the Court of 
F Appeal: 

Amp Incorporated v. Utilux Pty. Ltd. [1972] R.P.C. 103, H.L.(E.). 
Blake v. Warren [1928-35] Mac.C.C. 268. 
Hay and Hay Construction Co. Ltd. v. Sloan (1957) 16 Fox Pat.C. 185. 
King Features Syndicate Incorporated v. O. and M. Kleeman Ltd. [1941] 

A.C. 417; [1941] 2 All E.R. 403, H.L.(E.). 
_ Meikle v. Maufe [1941] 3 All E.R. 144. 
CJ 

APPEAL from the Court of Appeal. 
This was an appeal by the appellants, George Hensher Ltd. from an 

order dated July 4, 1973, of the Court of Appeal (Russell, Stamp and 
James L.JJ.) allowing an appeal by the respondents, Restawile Upholstery 
(Lanes.) Ltd., setting aside an order dated October 31, 1972, of Graham J. 

JJ and dismissing an action brought by the appellants in respect of, inter alia, 
alleged infringement of copyright by the respondents in the appellants' 
prototype upholstered drawing-room suites (each suite comprising two 
chairs and a settee) and the chairs and settees comprising the same. 

A.C. 1976—3 
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In 1966 the appellants manufactured the prototype of a suite of . 
furniture known as the " Bronx " suite, consisting of a settee and two chairs, 
which was first offered for sale in January 1967. It was designed and pro
duced by three persons, all employed under contracts of service with the 
appellants, George Arthur Hensher, managing director, Tudah Sutton, 
works director, and John Charles Batchelor, upholstery manager. The 
appellants also manufactured variants of the " Bronx " suite, known as the 
" Continental," the " Manhattan " and the " Atlantic " suites, and suites B 
of earlier design known as the " Florida " and " Denver " suites which had 
been first offered for sale in January 1964. The respondents Restawile 
Upholstery (Lanes.) Ltd., were the manufacturers of a suite known as the 
" Amazon " suite which was first offered for sale at a date subsequent to 
January 1967. 

The appellants issued a writ, dated April 23, 1971, claiming, inter alia, 
an injunction restraining the appellants from making or offering for sale ^ 
without licence reproductions of the " Bronx," " Continental," " Man
hattan," " Atlantic," " Florida " and " Denver " suites and from otherwise 
infringing the appellants' copyright in the same, and an inquiry as to 
damages. The statement of claim alleged that the appellants were the 
owners of copyright in artistic works, namely the above suites and the 
original prototypes therefor, and that the respondents' " Amazon " suites j) 
were infringing copies thereof. 

On October 31, 1972, Graham J. held that the prototype of the 
" Bronx " suite, in the conception, embodiment and completion of which 
all three of the appellants' employees had taken part, was a work of artistic 
craftsmanship within the meaning of section 3 (1) (c) of the Copyright Act 
1956 in that it possessed distinctive characteristics of shape, form and 
finish justifying the appellation "artistic" and distinguishing it from E 
purely utilitarian articles; and that the respondents' suite clearly infringed 
the appellants' copyright in that suite. The respondents appealed on the 
grounds, inter alia, (1) that the judge was wrong in finding that the 
" Bronx" suite was the subject of copyright under the Act of 1956 as a 
work of artistic craftsmanship under section 3 (1) (c); and (2) that the 
judge was wrong in finding that the " Amazon " suite was prima facie an p 
infringement of any copyright in the " Bronx " suite. The Court of Appeal 
allowed the appeal. 

Further facts are set out in the judgment of the Court of Appeal and 
their Lordships' opinions. 

J. N. B. Penny Q.C. and Bruce Spalding for the defendants (the 
respondents in the House of Lords). G 

A. K. Kynric Lewis and Hugh Laddie for the plaintiffs (the appellants 
in the House of Lords). 

Cur. adv. vult. 

July 4. RUSSELL L.J. read the following judgment of the court. This 
appeal from Graham J. concerns an alleged infringement of copyright in JJ 
suites of chairs and sofas manufactured by the plaintiffs. The case may 
be divided under three heads. First, whether the prototypes of the plain
tiffs' Denver and Bronx suites were the subject matter of copyright under 
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the Copyright Act 1956 as being capable of being described as "other 
works of artistic craftsmanship." Second, if so, whether the particular 
circumstances of the production and construction of the prototypes de
prived them of such description, if they might otherwise have filled it. 
Third, whether, if there was copyright in the plaintiffs' prototypes, there 
was sufficient essential resemblance in the defendants' products to justify 
the conclusion that there was in some form a copying. 

B We turn to the first question, whether the plaintiffs' suites are within 
the phrase " other works of artistic craftsmanship " in section 3 (1) (c) of 
the Act of 1956. The phrase originated in the Copyright Act 1911. Sec
tion 1 of that Act provided that copyright shall subsist in " every original 
literary dramatic musical and artistic work." By section 35 it was pro
vided that in the Act "artistic work" includes "works of painting, 
drawing, sculpture and artistic craftsmanship, and architectural works of 
art and engravings and photographs . . ." Moreover, " architectural 
work of art" means: 

" any building or structure having an artistic character or design, in 
respect of such character or design,. . . the protection afforded by this 
Act shall be confined to the artistic character and design . . ." 

D The Copyright Act 1956 deals in a separate section with copyright 
in artistic works: section 3 (2) provides for the subsistence of copyright in 
every original artistic work and section 3 (1) provides: 

" In this Act ' artistic work' means a work of any of the following 
descriptions, that is to say,—(a) the following, irrespective of artistic 
quality, namely paintings, sculptures, drawings, engravings and photo-

E graphs; (b) works of architecture, being either buildings or models for 
buildings; (c) works of artistic craftsmanship, not falling within either 
of the preceding paragraphs." 

On this first question as to the plaintiffs' products it is sufficient at the 
outset to give a brief description of the plaintiffs' Denver and Bronx 
suites, and to notice only the settee, for the chair is simply in point of 

F appearance the settee or sofa with a centre section removed. The Denver 
and Bronx each have what is described as the boat shape; that is to say 
that, looking at the front, the bottom edge of the seat is a line parallel to 
the ground substantially equal in length to the distance between the insides 
of the two arms. Each arm is wide, the surface being horizontal, and over
hangs laterally the ends of the bottom edge already mentioned. From each 

G of such ends the line turns upwards at a marked angle from the horizontal 
to meet the vertical outside of the arm. This gives to some extent the 
impression of the profile of an old ship with a poop at each end. This is 
common to Denver and Bronx. Denver was raised above the floor by a leg 
at each corner. The Bronx, made later than the Denver, (a) had a sloped 
skirting or plinth of wood all round carrying castors supporting the settee 

JT and (b) a strip of wood trim (afrormosia) immediately above the front 
skirting and at each end rising to follow the stern or bow line of the 
relevant poop as far as the beginning of the vertical. 

A Mrs. Watney, who gave evidence for the plaintiffs, had been the 
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principal buyer of furniture for the Times Furnishing Co. We quote some 
passages from her evidence. Of the Bronx she was asked: 

" What particular features of the design struck you as being character
istic, or outstanding? A. Well, I thought the shape of it, the boat 
shape, the trimming of the afrormosia and the nice wide arms that 
acted as another seat for people in houses today. They could buy that 
one settee and one armchair and save themselves money, because they 
had, sort of, seats on the arms. The judge. When you say ' that is ^ 
the trimming of the afrormosia,' you mean . . . A. The facings. 
Q. Yes. You mean the use of the afrormosia as a trim? A. Yes. It 
gave a strong look to the settee. Counsel. How about the base? 
Did you have any views on the base? A. Well, I thought the base 
was nice. I thought it was perhaps a little bit narrow, but it did not 
matter. It was solid. It was good." Q 

Of the Atlantic, which is the Bronx with a different and diamond set of 
buttons on the face of the back, she said: 

" I saw the Atlantic. I went into the factory and I said to Mr. 
Hensher, ' I t is a wonderful suite; it's horrible, it's vulgar and it's 
brash, but I am afraid, unfortunately'—and I meant unfortunately— 
' the young people will go for i t ' because I thought, as a description, D 
it had wide arms, which I said would make an extra seat, it was a 
good four-seater, and at that time the price was right." 

She also said this (in contrast to her own ability to strip down an 
upholstered settee to check on its "innards," which she would do to 
protect buyers): 

E 
" You see, young people buy on looks, unfortunately, and on what 
appeals to them—on eye appeal." Later she said: " There have 
always been wide-armed suites made, but the shape of the [Bronx] 
was new. It was very flashy. It was horrible, really." 

In comparing the Denver (and the plaintiffs' similar Florida suite) with the 
Bronx, she said: F 

" I think it is more eye appeal on this suite [i.e. the Bronx). I think 
that the Denver and Florida suites look quite different—flimsy. In my 
opinion, when I saw the Atlantic or Bronx, it was quite different. 
Big." 

Later, of Denver and Florida, she said: 
G " I thought they were good. . . . They were attractive. They were 

' with it.' . . . The Denver and Florida were definitely different types 
of suites, with wider arms; the trend that was coming in." 

We have given these extracts from Mrs. Watney's evidence because we 
think her evidence goes no further than to show that the buying public 
would favour the Bronx, or before it the Denver, because it looked better JJ 
and more convenient as a suite to be sat in or upon than other suites. 

Mr. Carter, who gave evidence, is a design consultant of considerable 
experience, whose design practice had been concerned mainly with the 
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design of furniture. He had no connection of any sort with the plaintiffs. 
Of the Bronx suite he said: 

" I think it is probably typical of this middle of the road commercial 
type of production furniture that I should have thought was sold in 
really quite large quantities, I should say, to middle of the road retail 
stores and shops. Q. Aesthetically speaking, do you consider this to 
be a good design or not? A. Personally, I do not, no. I think it is 

B mediocre, in my opinion, although I can see it has great appeal, i 
think it is slightly vulgar but it is obviously quite a good commercial 
design. Q. Looking at it as from about the end of 1966, would you 
say that this design has any evidence of novelty? A. Yes, I think the 
general character of the upturned ends and the sort of flared base has 
a sort of quite distinct individuality. Graham J. That is the thing 

Q that strikes your eye, is it—the contrast between the angle of the base 
and the arms; is that right? A. The angle of the base of the chair and 
the actual plinth on which the chair stands, the splayed plinth at the 
bottom." 

Later counsel asked: 
" May I ask you what view—can you give some indication what you 

D mean by ' artistic work.' You used the word ' artistic' in relation to 
the furniture." 

We pause to interject that we do not think that in fact he had. 
" A. Artistic. I suppose I mean a design concept, a concept of form, 
the form might in fact be completely decorative or it might be com-

_ pletely functional, but I think the sort of artistic originality is in fact a 
design concept in visual terms. Q. Would a feature or combination of 
features which have practical utility also in your view be artistic 
features? A. Yes. Q. To put it another way, could they lend artistic 
merits to an article. A. Yes. Q. Would you say that the Bronx chair 
has features which lend to it artistic, I shall not say value or quality, 
shall I say colour? A. Yes. I think it has a strong individual 

F character, yes. It has quite a strong, shall I say, personality. Q. So 
far as you can tell us, have you any suggestion as to the meaning of 
the term ' artistic craftsmanship'? Graham J. That is really for me, 
is it not? Counsel. Perhaps I had better leave that question. 
Graham J. It rather depends on the context in which you are using it. 
What I understood him to say was this chair showed an individual 

P concept which in his view he could properly describe as artistic. That 
concept meaning strong individual concept has artistic features shall 
we say. Is that right? Is that what you are saying? A. Yes. I think 
that is correct. Counsel. In your experience when people are 
designing articles of this kind, is it the intention of the designer to 
produce an article that does appeal to the eye of the beholder? A. Oh, 
very much so, yes." 

rj 
Those basically were Mr. Carter's views in general terms. 

Graham J., in dealing with this problem (after discussing the origins 
of the Bronx and concluding that Burke and Margot Burke Ltd. v. Spicers 
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Dress Designers [1936] Ch. 400, later mentioned, was distinguishable on 
the ground that the prototype was the product of collaboration by Mr. 
Hensher, Mr. Sutton and Mr. Batchelor), said [1973] 1 W.L.R. 144, 152-
153: 

" My conclusion on this part of the case is therefore that these chairs 
and settees are 'works of artistic craftsmanship' in that they have, 
whether one admires them or not, distinctive characteristics of shape, 
form and finish, which were conceived and executed by Mr. Hensher ° 
and those working with him so as to result in articles which are much 
more than purely utilitarian. They exhibit in my judgment distinctive 
features of design and skill in workmanship which the words of 
definition ' artistic craftsmanship' on their proper construction in their 
context connote. 

" Mr. Carter, a design consultant, gave evidence on behalf of the c 
plaintiffs. He was quite independent of the plaintiffs, and, though he 
did not admire the plaintiffs' design, was clearly of opinion that it 
had appeal to the public and was a good commercial design. He said 
he thought that the general character of the upturned ends and the 
sort of flared base had a quite distinctive individuality. It was those 
features which he thought constituted the significant part of the whole 
concept. In his view,' artistic' as applied to furniture meant a design 
concept or a concept of form, the form being either completely 
decorative or completely functional, but in his view a design could 
properly be said to be ' artistic ' in respect of furniture if it had features 
which gave it individual character and his view was that the ' Bronx' 
chair did have strong individual character. In making the last few 
observations I am paraphrasing his evidence as I understand it. E 

" Now, although the matter is, of course, one of construction and is 
not one for the witness, I agree—as will be clear from what I have 
already said—that the proper construction of the phrase ' a work of 
artistic craftsmanship' in the section in question does denote a work 
which, while it is the subject of craftsmanship—that is to say made or 
designed by a craftsman—at the same time has individual character- p 
istics which distinguish it from a mere utilitarian work of craftsman
ship which has no distinctive features of design. The matter is not a 
particularly easy one to put into words, but if one compares an 
ordinary plain kitchen chair of no artistic merit with, for example, a 
chair produced in the factory of Mr. Chippendale, one can readily 
appreciate that, whilst the latter will clearly be regarded as a work of -, 
artistic craftsmanship, the former may well not be, although it may be 
very well made and could properly be described as a work of crafts
manship." 

It seems to us that Graham J. has in effect come to the conclusion that 
in the field of furniture all that is needed to qualify as a work of artistic 
craftsmanship is a sufficient originality of design to qualify as a design JJ 
under the Registered Designs Act 1949. Is this right in law? We do not 
think so. It seems to us to give no sufficient effect to the word " artistic " 
in the definition in the Act of 1956. The phrase is not " a work of 
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craftsmanship of original design." We are conscious of the need to avoid 
a judicial assessment of artistic merits. But we do not think it is beyond 
the scope of a judge to come to a conclusion on what is meant by a work 
of artistic craftsmanship in principle. In our judgment, if it can be said of 
a work of craftsmanship that it is an object which would be expected to be 
acquired or retained rather for its functional utility than for any appeal to 
aesthetic taste, it is not within the scope of the phrase " other works of 

B artistic craftsmanship." Mere originality in points of design aimed at 
appealing to the eye as commercial selling points will not, in our judg
ment, suffice. In our judgment, it is clear that upon that basis the plain
tiffs' products cannot qualify as works of artistic craftsmanship. The 
plaintiffs' suites are perfectly ordinary pieces of furniture. People may buy 
one because it looks better as a suite to be sat in than odier suites on 
view, but that is not enough, even if they also think it looks nice. And in 

^ any event we cannot think that any save a negligible unintelligent minority 
would dream of buying one without testing by sitting in it. 

The phrase has been considered in recent years in an Australian case 
and in a Canadian case. In Cuisenaire v. Reed [1963] V.L.R. 719 the 
plaintiff had devised and produced a set of wooden rods of varying lengths 
and different colours as an aid to the teaching of elementary mathematics 

D to young children. He alleged copyright in his set of rods as being a work 
of artistic craftsmanship under the applicable Act of 1911. It was held 
that it was not a work of craftsmanship at all. But Pape J. considered 
whether anyway the qualification involved in the word " artistic" was 
present, and thought not. He expressed the view that the (inapplicable) 
Act of 1956 was not designed to extend the 1911 area of artistic copyright 
" except perhaps that architectural works received somewhat more generous 
treatment"—a point on which we need express no opinion. He said, at 
p. 729: 

" Furthermore, even if I were wrong in concluding that these rods are 
not works of craftsmanship, it is I think clear that they are not works 
of' artistic craftsmanship.' It is obvious that the Act was not intended 

F to protect works of craftsmanship per se, but only works created by a 
particular type of craftsmanship. The addition of the adjective 
' artistic' requires that the craftsman, in exercising his skill and 
labour in creating the article, must set out to produce something which 
possesses those attributes suggested by the word itself, even if the 
article also possesses functional character, such as a Chippendale 
chair or table. The type of work to which protection is given is 

G something akin to Chippendale's chairs, Grinling Gibbons carvings, 
Gellini's candelabra, and the tapestry recently made in France for the 
new Coventry Cathedral. The idea was well expressed in the 1952 
Report of the Copyright Committee (Cmd. 8662), para. 260, where 
it is said: 'We are not here concerned with articles manufactured 
under conditions of ordinary industrial production (artistically 

JJ meritorious as many of these are) which can secure their own protec
tion under the Registered Designs Act, but with the works of crafts
men working in many media (silversmiths, potters, woodworkers, hand 
embroiderers and many others) in circumstances for which that Act 
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[i.e. the Registered Designs Act 1949] does not provide appropriate 
protection.'" 

Then, after referring to Burke and Margot Burke Ltd. v. Spicers Dress 
Designs [1936] Ch. 400, he said [1963] V.L.R. 719, 730: 

" The true test, I think, is whether the author, in making the article 
in which copyright is alleged to subsist, was applying his skill and 
taste to its production with the main object of creating an article B 
which, even if it be utilitarian, nevertheless will have a substantial 
appeal to the aesthetic tastes of those who observe it. Put another 
way, it may be said that the test is whether the author was, in creating 
the article, cultivating one of the fine arts with the main object of 
appealing to the aesthetic tastes of those who view it, provided that 
the expression ' the fine arts' is given the wide meaning of any 
application of skill and taste to the production of articles which are 
beautiful in themselves or which have an appeal to aesthetic taste." 

These sentiments appear to coincide with the general opinion that we have 
expressed. 

Mr. Cuisenaire made another attempt in Canada in Cuisenaire v. South 
West Imports Ltd. [1968] 1 Ex.C.R. 493. The relevant copyright statute D 
was not in the same language as the Act of 1911. Noel J. rejected the 
idea that because a work or object was partly functional or utilitarian it 
could not be an artistic work: and with that we would agree. The 
relevant section is set out in the report at p. 513. It said that "artistic 
works" included " works of painting, drawing, sculpture and artistic 
craftsmanship, and architectural works of art and engravings and photo
graphs." Noel J. rejected the submission that Cuisenaire's product came E 
within this. He said: " The [article] was never intended primarily as an 
article regarded as artistic or beautiful in itself." He then said, at p. 514: 

"An artistic work, in my view, must to some degree at least, be a 
work that is intended to have an appeal to the aesthetic senses not just 
an incidental appeal, such as here, but as an important or one of the 
important objects for which the work is brought into being." F 

That authority also appears to us to give strong, though not of course 
authoritative, support to the view that we have formed and expressed, that, 
in order to qualify as a work of artistic craftsmanship, there must at least 
be expected in an object or work that its utilitarian or functional appeal 
should not be the primary inducement to its acquisition or retention. 

Finally, we would refer to Burke's case [1936] Ch. 400, but only to G 
remark that Clauson J. really expressed no opinion whether a lady's dress, 
designed and made by the same person, could be a work of artistic 
craftsmanship. 

In the circumstance that the plaintiffs' products cannot qualify for 
copyright, it is not necessary to discuss in detail the second and third 
heads mentioned at the outset of this judgment. As to the second head: JJ 
in Burke's case, Clauson J. held that where the dress in question was made 
by workwomen simply copying a drawing of the first plaintiff, it was not 
a work of artistic craftsmanship of which either the first plaintiff or the 
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workwomen could be described as the author. In the present case, 
Graham J. considered on the evidence that the relevant prototypes were 
products of collaboration by Mr. Hensher, Mr. Sutton and Mr. Batchelor, 
and thus distinguished Burke's case. We would have thought that on the 
evidence Mr. Batchelor, having absorbed in conversation some of Mr. 
Hensher's ideas, alone made the prototype and was the sole author, thus 
distinguishing the case from Burke's case. As to the third head: we 

B would not disagree with Graham J.'s view that there was sufficient relevant 
similarity between the defendants' product and the plaintiffs' to justify a 
conclusion of infringement of copyright. 

Accordingly, we allow the appeal. 
Appeal allowed. 
Leave to appeal. 

C 
Solicitors: Donn & Co., Manchester; Simmonds Church Rackham. 

C. N. 

D Roger Parker, Q.C., A. Kynric Lewis and Hugh Laddie for the appel
lants. The question in this appeal is whether the prototype chair made 
by the appellants' employees was a work of artistic craftsmanship within 
section 3 (1) (c) of the Copyright Act 1956. The appellants' claim rests 
only on the prototype; it matters not that that prototype was not put 
on the market. Indirect copying may amount to infringement: King 
Features Syndicate Inc. v. O. & M. Kleeman Ltd. [1941] A.C. 417. The 

E prototype version of the chair may no longer exist, but that does not affect 
the claim. If a silversmith designs a new teapot and gives his employees 
instructions to enable reproduction, and the original teapot in which he 
has copyright is destroyed, then if, as a matter of proof, he can show 
that the original was a work of artistic craftsmanship, he can establish 
copyright. It is not disputed that this prototype was a work of craftsman-

p ship. The Act does not create copyright in function. Appeal to the eye 
is identical if the inside cannot be seen. The only question here is whether 
the craftsmanship involved was artistic. The Bronx was intended to have, 
and plainly did have, a visual appeal to the buying public which its pre
decessors did not have. The plinth base on the furniture was an entirely 
new concept. There was copying by a number of competitors which shows 
that the public appeal of the design was well recognised. It is not in issue 

G here that the respondents made substantial copies. The policy of the Act 
is to prevent an imitator from stealing an author's skill and labour. The 
fact of copying at least suggests that the subject matter ought to be pro
tected: Ladbroke {Football) Ltd. v. William Hill {Football) Ltd. [1964] 
1 W.L.R. 273. 

A " work of artistic craftsmanship " covers all works of craftsmanship 
JJ which in their ordinary use can be seen and have a visual impact whether 

attractive or repellent. The courts have consistently set their face against 
having to decide whether an article has aesthetic merit. Although section 3 
of the Copyright Act 1956 concerns " artistic works " it is plain that there 
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was no intention to connote any aesthetic appeal. It was realised, however, . 
by the draftsman, that section 3 (1) (a) and (b) did not go far enough, 
but to include all " works of craftsmanship " in section 3 (1) (c) could let 
in, for example, the ballrace in a wheel bearing which would be judged 
purely by its utility. Accordingly, " craftsmanship " had to be qualified 
and the word used was " artistic," the word used in the opening line of 
the section. [Reference was made to section 48 of the Act of 1956]. 

The following example elucidates the distinction. A ploughshare is B 
seen, but is assessed wholly according to its function. Contrast a pair of 
wrought iron gates which might be made by the same craftsman. The 
gates would be a work of artistic craftsmanship, but not the ploughshare. 
A comparison of the equivalent wording in the Copyright Act 1911 with 
the Copyright Act 1956 shows that there was a definite tendency to broaden 
copyright protection and that tendency has continued since 1956, in, for 
example, the Design Copyright Act 1968. See in this connection, Burke ^ 
and Margot Burke Ltd. v. Spicers Dress Designs [1936] Ch. 400; Blake 
V. Warren [1928-35] Mac.CC. 268; Hay and Hay Construction Co. Ltd. 
v. Sloan (1957) 16 Fox Pat.C. 185 and Cuisenaire v. Reed [1963] V.L.R. 
719. In the Cuisenaire case, the court was not concerned with aesthetic 
merit. The test propounded by the Court of Appeal in the present case, 
on the other hand, produces great difficulties in weighing up aesthetic value TJ 
and is unworkable. The test is wrong because it is necessary to discover 
whether or not it is purchased primarily for its appearance or for its use. 

Where a craftsman makes an article which is intended to have eye 
appeal, some purchasers will buy because they like the look, others will 
buy because of the function. Cuisenaire v. South West Imports Ltd. 
[1968] 1 Ex.GR. 493. In the Cuisenaire cases, the intention of the maker 
is stressed. If they are intended to please, the products are works of " 
artistic craftsmanship even though in the end they may not please: Walter 
v. Lane [1900] A.C. 539. The test propounded by the Court of Appeal 
is not only unworkable, but the court appear to have misled themselves 
because they considered the test by reference to two cases dealing with 
"articles of virtue": In re Tomline's Will Trusts [1931] 1 Ch. 521, and 
In re Coxen [1948] Ch. 747. The latter case refers to articles which the p 
connoisseur might collect. That might be a good test for articles of virtue, 
but it is not consonant with the whole concept and structure of copyright. 
It should be possible to say if an article is artistic, even if there is no 
agreement whether it is good or bad, and there will be persons who see 
no artistic quality whatever. Similar considerations apply for " musical 
works " under the Copyright Act. 

It is plain from the language of the Act that copyright works, including "• 
works of artistic craftsmanship, were contemplated as being applied indus
trially. The mere fact that there may be overlap between certain of the 
provisions of the Registered Designs Act 1949 and the Copyright Act 1956 
does not prevent there being copyright protection: Amp Incorporated v. 
Utilux Pty. Ltd. [1972] R.P.C. 103. The prototype of the Bronx chair 
is equivalent to a teapot which does not pour. It may be the basis of a JJ 
whole production line. Its utility value is nihil ad rem. In fact, in the 
present case, the prototype was of the greatest value because it enabled 
other chairs to be made. In conclusion, it is emphasised that the test 

Mac.CC
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propounded by the Court of Appeal is much too lofty and unworkable, 
A but even if it is right, the evidence shows that the appellants are within 

that test. Further, the test propounded by Graham J., if it is upheld, is a 
test favourable to the appellants. 

/. N. B. Penny, Q.C. and W. Bruce Spalding for the respondents. The 
word " artistic " in section 3 (1) (c) must be given its prima facie ordinary 
meaning and there is nothing in the context which displaces that meaning. 

B The appellants have argued that the Act reveals an intention to protect 
the works of certain authors, such as for example, clockmakers, who would 
otherwise not be protected and that there are practical difficulties in relying 
on protection under the Registered Designs Act 1949. The appellants' 
test, however, of what constitutes "artistic craftsmanship" is one which 
is appropriate to the registration of an industrial design under the Regis-
tered Designs Act. Moreover, a copyright owner obtains the right to 

*-" damages for conversion and there is no equivalent to this under the 
Registered Designs Act. A perusal of section 18 of the Act of 1956 makes 
it plain that the word " artistic " must be given a narrow meaning, other
wise section 18 would have an extraordinarily wide ambit. It is not 
disputed that the Copyright Act 1956 is generally concerned with protect
ing an author's skill and labour, but there must be presumed an intention 

j) to protect only the types of work specified. The Act is not designed 
merely to protect against copying simpliciter. The contention that to fail 
to give the appellants protection would be anomalous and should be 
corrected by an appropriate construction of the Act, ignores the fact that 
there is already a much wider anomaly in the Act. Very wide protection 
is given to persons who draw before they make. A person who makes a 
drawing is protected against three-dimensional reproduction subject to 

E section 9 (8) of the Act. 
The primary purpose of section 3 (1) (c) is to protect one-off products 

of a skilled craftsman, qualified in the sense that some one-off products 
may comprise, for example, a set of chairs. The appellants' test has been 
explained in relation to finding out the intention of the author or finding 
the effect on the purchaser. It fails to give effect to the word " artistic " 

p and equates " eye appeal " to artistic. A test which the respondents would 
suggest is: can it be seen from the article itself that the author is using a 
utilitarian article as a vehicle to carry an expression of his idea of beauty? 
In this connection it may be relevant to look at the author's intention. If 
the test is left to the judge alone, that is close to assessing artistic merit. 

As to the suggestion that the effect of applying the judgment of the 
Court of Appeal would be that the greater the commercial success of an 

G article, the less protection the author would be likely to obtain, the answer 
is that where the main purpose of an article is utilitarian, the less likely 
is it to be the product of artistic craftsmanship. The Court of Appeal 
test was right for if an article is purely functional, it is unlikely to be 
artistic. 

Spalding following. An alternative test to that propounded above is: 
JJ craftsmanship is artistic if the craftsman is using a utilitarian article to give 

expression to an idea unassociated with the utilitarian purpose. The rele
vant time for applying the test is at the date when the article was made. 
Whether the article is likely to be purchased or not, is irrelevant. 
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Walter v. Lane [1900] A.C. 539, was a decision under the Copyright 
Act 1842 and was decided 11 years before the words "artistic craftsman- A 

ship " first appeared in copyright legislation. 
Parker Q.C. in reply. On the tests propounded, four questions arise: 

(1) Is the Court of Appeal test right? or (2) Is the judge's test right? or 
(3) Is either of the respondents' tests right? or (4) Is there some other, and 
if so what, test? 

As to (1), the Court of Appeal test is plainly wrong and unworkable. B 
As to (2), the judge's test is right, or, is not seriously at fault. As to (3), 
the appellants' primary test is unacceptable. The alternative test is notice
ably very much in line with the judge's test and the appellants do not 
seriously dissent from it. As to (4), any other test there may be will emerge 
from the opinions to be delivered in this House in the present appeal. On 
the facts, the present case plainly comes within Graham J.'s test and the 
respondents' alternative test. Further, it even comes within the more ^ 
stringent test propounded by the Court of Appeal. 

The Bronx chair is undoubtedly a functional article with something 
added to give it eye appeal which has nothing to do with function. Com
pare a five-bar gate. Any embellishment of it may well not make it a 
better gate; to some persons it would be attractive and to others it would 
not, but the effect would strike the eye. It makes it something out of the D 
ordinary: see Blake v. Warren [1928-35] Mac.C.C. 268 and Hay and 
Hay Construction Co. Ltd. v. Sloan (1957) 16 Fox Pat.C. 185. 

As to whether an article can be a work of craftsmanship if it is merely 
a nailed-up version of it, it would bring the law into disrepute if copyright 
were to depend on whether glue or nails were used, the more so if an 
article were made to take to pieces. The present mock-up was completed; 
it was merely not placed upon the market. Britain v. Hanks Brothers and ^ 
Co. [1902} 86 L.T. 765 shows that even before 1911 the same principles 
were applicable. In that case, which concerned the construction of section 
1 of the Sculpture Copyright Act 1814, Wright J. held that the skill used 
there in making toy soldiers was " artistic " within the meaning of that 
section. 

Merit was not within the concept of copyright at the date of the enact- p 
ment of the Copyright Act 1911. It should be observed that section 3 (1) 
(c) of the Act of 1956 contemplates that works of artistic craftsmanship 
may fall within paragraphs (a) and (b). It cannot validly be suggested 
that this provision is designed only to protect craftsmen who make a 
single article only. The Copyright Act 1956 specifically refers to articles 
which are to be employed on an industrial scale. [Reference was also 
made to Ladbroke (Football) Ltd. v. William Hill (Football) Ltd. [1964] G 
1 W.L.R. 273.] 

Their Lordships took time for consideration. 

May 1. LORD REID. My Lords, the appellants manufacture 
upholstered chairs and settees. Sales of their old types were falling off and JJ 
they proposed to design a completely new type. After much consideration 
they evolved a prototype or " mock-up." This consisted of a light frame 
with upholstery nailed on so as to look like a chair. It was too flimsy to be 
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used as a chair but served as a model for chairs which were copied from it 
and sold. Once the new type was in production the prototype was destroyed. 

This new type proved to be popular and sold well. Several other manu
facturers copied the appellants' products. The appellants thought that this 
was an infringement of their rights and they took action. Only the 
respondents maintained that they were not infringing the appellants' rights. 

The appellants did not register any design under the Registered Designs 
B Act il949. They maintain that the respondents have infringed their copy

right. Section 3 (2) of the Copyright Act 1956, provides that copyright shall 
subsist in every original artistic work, and section 3 (1) provides: 

" In this Act ' artistic work' means a work of any of the following 
descriptions, that is to say,—(a) the following, irrespective of artistic 
quality, namely paintings, sculptures, drawings, engravings and photo-

Q graphs; (b) works of architecture, being either buildings or models for 
buildings; (c) works of artistic craftsmanship, not falling within either 
of the preceding paragraphs." 

The appellants maintain that the prototype of their furniture was a 
" work of artistic craftsmanship " within the meaning of section 3 (1) (c). 
The respondents admit that the prototype was a work of craftsmanship 

j j but deny that it was of "artistic craftsmanship." 
It is common ground that we must consider the prototype and not the 

furniture put on the market by the appellants. Apparently this is because the 
articles put on the market were not works of craftsmanship. But if there 
was copyright in the prototype then the furniture put on the market by 
the appellants was copied from it, and the respondents' products were 
copied from the furniture which the appellants put on the market. The 

E respondents do not deny that this would be infringement of that copy
right. 

The respondents have not taken the point that such a prototype 
however artistic could not be a " work of artistic craftsmanship," and the 
point was not argued. But I feel bound to say that I have great doubt about 
this matter. A work of craftsmanship suggests to me a durable useful 

p handmade object and a work of artistic craftsmanship suggests something, 
whether of practical utility or not, which its owner values because of its 
artistic character. It appears to me to be difficult to bring within the terms 
or the intention of the statute an object which, however artistic it might 
appear to be, is only intended to be used as a step in a commercial opera
tion and has no value in itself. I express no concluded opinion on this 
matter, on which the decision of this case can be of no authority. 

G This case must I think be decided on the assumption that a real chair 
similar to those put on the market had been made by craftsmanship. 

Section 3 (1) is difficult to understand unless one takes account of its 
origin. The Copyright Act 1911 covered artistic works. Section 35 contains 
a definition. " ' Artistic work' includes works of painting, drawing, 
sculpture and artistic craftsmanship, and architectural works of art and 

H engravings and photographs." " Architectural- work of art" is defined as 
meaning any building or structure having an artistic character or design. 
This brought in artistic craftsmanship and buildings for the first time. It 
would seem that paintings, drawings, sculpture, engravings and photographs 
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were protected whether they had any artistic character or not, but works of 
craftsmanship had to be of " artistic " craftsmanship and buildings must A 

have an " artistic " character or design. There is no further explanation of 
what is meant by " artistic." 

The Act of 1956 in section 3 (1) (a) makes explicit that the works to 
which it refers need have no artistic quality. Section 3 (1) (b) removes the 
need for any artistic character or design in buildings. But section 3 (1) (c) 
preserves the limitation that there must be " artistic " craftsmanship. B 

The word " artistic " is not an easy word to construe or apply not only 
because it may have different shades of meaning but also because different 
people have different views about what is artistic. One may have a word 
which substantially everyone understands in much the same way, Recently 
we had to consider such a word—" insulting ": Cozens v. Brutus [1973] 
A.C. 854. Then the matter can and, indeed, must be left to the judge or ,, 
jury for further explanation will confuse rather than clarify. 

But here two questions must be determined. What precisely is the 
meaning of " artistic " in this context and who is to judge of its application 
to the article in question? There is a trend of authority with which I 
agree that a court ought not to be called on to make an aesthetic judgment. 
Judges have to be experts in the use of the English language but they are 
not experts in art or aesthetics. In such a matter my opinion is of no more D 
value than that of anyone else. But I can and must say what in my view is 
the meaning of the word " artistic." 

I think we must avoid philosophic or metaphysical argument about the 
nature of beauty, not only because there does not seem to be any consensus 
about this but also because those who are ignorant of philosophy are 
entitled to have opinions about what is artistic. I think that by common E 
usage it is proper for a person to say that in his opinion a thing has an 
artistic character if he gets pleasure or satisfaction or it may be uplift from 
contemplating it. No doubt it is necessary to beware of those who get 
pleasure from looking at something which has cost them a great deal of 
money. But if unsophisticated people get pleasure from seeing something 
which they admire I do not see why we must say that it is not artistic p 
because those who profess to be art experts think differently. After all 
there are great differences of opinion among those who can properly be 
called experts. 

It is I think of importance that the maker or designer of a thing should 
have intended that it should have an artistic appeal but I would not regard 
that as either necessary or conclusive. If any substantial section of the 
public genuinely admires and values a thing for its appearance and gets G 
pleasure or satisfaction, whether emotional or intellectual, from looking at 
it, I would accept that it is artistic although many others may think it 
meaningless or common or vulgar. 

I think that it may be misleading to equate artistic craftsmanship with a 
work of art. " Work of art" is generally associated more with the fine 
arts than with craftsmanship and may be setting too high a standard, j j 
During last century there was a movement to bring art to the people. I 
doubt whether the craftsmen who set out with that intention would have 
regarded all their products as works of art, but they were certainly works 



79 
A.C. Hensher v. Restawile Upholstery (HX.(E.)) Lord Reid 
of artistic craftsmanship whether or not they were useful as well as having 
an artistic appeal. 

I am quite unable to agree with the view of the Court of Appeal 
ante, p. 72F-G, that " there must at least be expected in an object or 
work that its utilitarian or functional appeal should not be the primary 
inducement to its acquisition or retention." The whole conception of 
artistic craftsmanship appears to me to be to produce things which are 

B both useful and artistic in the belief that being artistic does not make them 
any less useful. A person who only wants, or has only room for, one of 
a particular kind of household object may be willing to pay more to get one 
which he regards as artistic; if a work of craftsmanship it is none the less 
of artistic craftsmanship because his primary purpose is to get something 
useful. 

But on the other hand I cannot accept the appellants' submission or the 
c view of Graham J. Many people—probably too many—buy things on 

eye appeal or because they are of a new or original design. But they 
would not claim that therefore they thought that their purchase had artistic 
merit. They might say that they were not interested in art, or that they 
would like to have bought an artistic object but that there was none to be 
had, at least at a price they could pay. It is notorious that manufacturers 

D go to great expense in providing packaging which will catch the eye of 
customers. But the customer does not regard the packaging as artistic—he 
throws it away. 

In the present case I find no evidence at all that anyone regarded the 
appellants' furniture as artistic. The appellants' object was to produce 
something which would sell. It was, as one witness said, " a winner " and 
they succeeded in their object. No doubt many customers bought the 

E furniture because they thought it looked nice as well as being comfortable. 
But looking nice appears to me to fall considerably short of having artistic 
appeal. I can find no evidence that anyone felt or thought that the furni
ture was artistic in the sense which I have tried to explain. I am therefore 
of opinion that this appeal should be dismissed. 

p LORD MORRIS OF BORTH-Y-GEST. My Lords, by the time that this case 
reached this House there remained only one issue calling for consideration, 
Effectively, it raised the question whether a particular "work" was a 
"work of artistic craftsmanship" within the meaning of.those words as 
they are contained in section 3 (1) of the Copyright Act 1956. The 
" work " was the prototype (or prototypes) for what became known as the 
Bronx suite. It consisted of what has been referred to as a "knockrup" 

G or " mock-up," which was a sort of model for and which incorporated the 
features which would be seen in the new suites (consisting of sofas and 
chairs) which the appellants were going to produce. In succession to the 
suites which the appellants had previously produced (including what was 
called the Denver suite) the new suites (the Bronx suite and variant suites 
with other names) would have the new features (prominent among which 

JJ was the wooden plinth) devised by the appellants and put together in the 
"knock-up." 

The nailed-up knock-up has long since ceased to exist. There must have 
come a time when it became scrap and was treated as scrap, We have 
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read in the evidence descriptions of it. No photographs of it were taken. 
As a prototype it would portray the features which those setting out to 
manufacture would have to reproduce. It was fully upholstered. But it 
was not a model in the sense that it was in all respects exactly like the 
things that were to be manufactured and produced. For example, though 
a chair or sofa is something to sit upon the prototype or model or knock-up 
was not put together so as to be capable of bearing weight and would 
probably have disintegrated had anyone sat upon it. B 

If the prototype (or prototypes) came within the words "works of 
artistic craftsmanship" it is accepted that the appellants would be the 
owners of the copyright that would subsist in them. If there was such 
copyright it is not now in contest that the respondents infringed such copy
right. Though the respondents did not actually see the prototype they un
questionably copied the Bronx suite which was derived from and which Q 
reproduced the prototype. Accordingly they reproduced the appellants' 
" work " in a material form: see section 3 (5). They were not entitled to 
do so if it was a work of artistic craftsmanship. So the limited inquiry now 
remaining is whether it was. In deciding this question it is immaterial 
whether or not the appellants could have obtained advantage by taking 
action under the provisions of the Registered Designs Act 1949. 

The Copyright Act 1911 (an amending and consolidating Act) laid 
down the conditions under which copyright would subsist in every original 
literary, dramatic, musical and artistic work. By the interpretation section 
(section 35) it was provided that unless the context otherwise required 
" artistic work " included works of painting, drawing, sculpture and artistic 
craftsmanship, and architectural works of art and engravings and photo
graphs. So the phrase " work of artistic craftsmanship " is derived from E 
the Act of 1911. In that Act the phrase " architectural work of art" was 
further defined as meaning any building or structure " having an artistic 
character or design, in respect of such character or design, or any model for 
such building or structure " with the proviso that the protection was to be 
confined to the " artistic character and design " and was not to " extend 
to processes or methods of construction." P 

The arrangement of the Words in the Copyright Act 1956 was to some 
extent varied. By section 3 of the Act it is provided that (subject to certain 
provisions) copyright subsists in every original " artistic work " which is 
unpublished and of which the author in the terms of the section was a 
qualified person. There are the three descriptions of works which are 
artistic works. In the first are paintings, sculptures, drawings, engravings 
and photographs. All those are included " irrespective of artistic quality." G 
In the second are works of architecture being either buildings or models of 
buildings. Then in the third are works not falling within the first two 
descriptions which are " works of artistic craftsmanship." 

It must be manifest that to qualify as a work of artistic craftsmanship a 
work must at least be a work of craftsmanship: but it must not only be 
that: it must have the added character of being artistic. In the present case JJ 
we were obliged to accept, because the point had been conceded, that the 
"knock-up " qualified to be regarded as a work of craftsmanship. I would 
reserve for future consideration the question whether so transient and in-
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v v ' ' of Borth-y-Gest 
complete a'fabrication as the described "knock-up" did really come 
within what Parliament had in contemplation as a work of craftsmanship. 

But if, by reason of admission and concession, we must regard the 
knock-up as having been a work of craftsmanship, did it fall within the 
more restricted description of having been a work of artistic craftsmanship? 
To the feature of its having been a work of craftsmanship was there added 
the feature of its having had an artistic character? Two questions arise. 

B First, what does the word "artistic " denote? Secondly, how does a court 
reach a decision as to whether the character of being artistic was possessed? 

As to the first of these I consider that in its place in the phrase " work 
of artistic craftsmanship" the word " artistic " will be well understood. 
As a word it can stand on and by its own strength. It needs no interpreta
tion. That is not to say that there will not be differences of opinion as to 

Q whether some particular work of craftsmanship does or does not measure 
up to the standard which must be reached before the use of the word 
" artistic" is warranted. But that is only because in this field personal 
judgment has to be formed: there are no absolute standards: there can be 
no scientific precision in measurement. Nor can there be unanimity in 
conclusion though a general consensus of opinion among those whose 
views command respect will surely be firm ground on which judgment in 

D a court of law can be based. 
If by reference to a dictionary it is thought that one sense in which the 

word " artist " is understood is that of denoting " one who cultivates one 
of the fine arts which please by perfection of execution" then there are 
conveyed some of the conceptions which the word "artistic" suggests. 
But I would not seek to formulate any kind of judicial definition of a word 

E which needs no such aid. If it is asked whether works which possess 
distinctive features of design and skill in workmanship or works which 
possess distinctive characteristics of shape, form and finish all qualify to be 
called artistic I would say that the word " artistic" calls for something 
additional and different. If it is asked whether there is artistry if there 
is an appeal to the eye I would say that something more is needed. In any 

p event, and apart from this, such questions would tend to suggest or to 
impose a clamp of rigidity and restriction in definition where none is 
needed. 

In deciding whether a work is one of artistic craftsmanship I consider 
that the work must be viewed and judged in a detached and objective way. 
The aim and purpose of its author may provide a pointer but the thing 
produced must itself be assessed without giving decisive weight to the 

G author's scheme of things. Artistry may owe something to an inspiration 
not possessed by the most deft craftsman. But an effort to produce what is 
artistic may, if forced or conscious, for that very reason fail. Nor should 
undue emphasis be given to the priorities in the mind of a possible acquirer. 
A positive need to purchase an object or thing in order to put it to practical 
use may be the primary reason for its acquisition but this may be re-

u inforced by a full appreciation of its artistic merits if they are possessed. 
So I would say that the object under consideration must be judged as a 

thing in itself. Does it have the character or virtue of being artistic? In 
deciding as to this some persons may take something from their ideas as 
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to what constitutes beauty or as to what satisfies their notions of taste or as 
to what yields pleasure or as to what makes an aesthetic appeal. If, how-
ever, there is a resort to these or other words which may themselves have 
their own satellites of meanings there must follow a return to the word 
" artistic " which is apt without exposition to contain and convey its own 
meaning. 

As to the second question, I consider that as in all situations where a 
decision is required upon a question of fact the court must pay heed to the B 
evidence that is adduced. Though it is a matter of individual opinion 
whether a work is or is not artistic there are many people who have special 
capabilities and qualifications for forming an opinion and whose testimony 
will command respect. In practice a court will not have difficulty in 
weighing their evidence and in deciding whether it clearly points to some 
conclusion. In cases where the court is able to'see the work which is in c 
question that will not warrant a decision on the basis of a spot opinion 
formed by the court itself but it will be a valuable aid to an appreciation 
of the evidence. 

In the present case the evidence fell short of establishing that the knock-
up qualified to be characterised as a work of artistic craftsmanship. That 
a buyer for a retailing company approved of a design and shape and con
sidered that the product would be a "winner" only established that it D 
would be likely to attract purchasers. Purchasers might be induced to buy 
for a variety of reasons which would not include the attraction of possess
ing a work of artistic craftsmanship. That buyer, who was a witness, 
expressed herself very clearly. Being asked about one suite which was a 
variant of the Bronx she said that young people would purchase it because 
in their case it had an " eye appeal " and because the wide arms of the suite E 
were an added attraction: it was a "wonderful suite" though it was 
" horrible " and though it was " vulgar " and though it was " brash." One 
witness (Mr. Carter) had great knowledge and experience in regard to the 
designs of and the designing of furniture but his evidence did not support 
a claim that there was artistic character. He was asked about the design 
of the Bronx suite. In particular he was asked whether " aesthetically p 
speaking " he considered the design to be good. His revealing reply was, 
" Personally I do not, no. I think it is mediocre in my opinion, although 
I can see it has great appeal. I think it is slightly vulgar but it is obviously 
quite a good commercial design." Though he considered that there was 
a " distinctive shape " his nearest approach towards asserting an artistic 
character was when he said that there was a design concept in visual terms 
which provided artistic originality or lent artistic merit by possessing a G 
strong individual character. The high water mark of his testimony is set 
out in the passage recited in the judgment of the Court of Appeal. It was 
not high enough, in my view, to establish that the prototype (or prototypes) 
qualified to be described as a work of artistic craftsmanship within the 
meaning of section 3 (1) of the Act. 

I would dismiss the appeal. - H 

VISCOUNT DILHORNE. My Lords, the appellants and the respondents 
are manufacturers of furniture. Among the types of suites of sofas arid 
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armchairs the appellants made was a suite to which they gave the name 
" Denver." They were described as " boat-shaped " and stood on legs of 
a somewhat flimsy appearance. As sales of the " Denver" suites were 
falling, Mr. Hensher, their managing director, with Mr. Sutton, their works 
director, and Mr. Batchelor, their upholstery manager, decided to try to 
make the " Denver " suite more saleable by making alterations to it. The 
" Denver " suites, when altered, were called " Bronx." 

B Mr. Batchelor in evidence described the process they followed thus: 
"we started from the Denver chair, putting a temporary plinth on the 
Denver chair; then we had a prototype of the Bronx." The legs of the 
Denver chairs were taken off and replaced by what may be called the four 
sides of a box, with castors being fixed on the bottom edges of the sides. 
Strips of a substance called afrormosia were fixed horizontally along the 
sides of the box. This made what has been called a plinth. It had also 

C two wings which extended upwards under the arms of the chair. The 
result was that the armchairs and settees so altered appeared to be standing 
on a solid base. 

Suites of the Denver type on this plinth, now called the Bronx, were 
mass produced, and the appellants also mass produced variants of the 
Bronx. Their important feature was the presence of the plinth. Mr. 

TJ Sutton in evidence said that in a sense there was no other important differ
ence between the Bronx and the Denver suites; the only other differences 
to which he drew attention being that the arms of the Bronx were made 
thicker at the top than those of the Denver and that a " button back " was 
put on the Bronx. 

The respondents at the hearing in this House did not contest that they 
had copied the Bronx suites as put on the market, that is to say, that they 

E had copied the seats, arms, backs and shape of the Denver suite and the 
plinths on which the Denver suites were put. 

When the Bronx suites were mass produced, the prototype from which 
they were made was destroyed. As the Bronx suites were copies of the 
prototype, the suites the respondents made were copies of that. 

The prototype appears to have consisted of a nailed-up frame which was 
p upholstered, resting on the plinth. 

The appellants contend that copyright attached to the prototype and 
that the respondents had infringed it by marketing their suites. 

The first question for consideration appears to me to be if copyright 
subsists in the prototype, does it subsist in the whole of it or in part of it, 
and, if so, in which part? 

Section 3 (2) of the Copyright Act 1956 states: "Copyright shall sub-
G sjst, . . . in every original artistic work which is unpublished," and section 

3 (3) that it shall, if certain conditions are satisfied, subsist in an original 
artistic work which has been published. 

The original part of the prototype was the plinth on which the Denver 
design was placed. It was no doubt for this reason that Mr. Parker for 
the appellants conceded, in the course of the argument, that there was no 

JJ breach of copyright in the prototype by copying the boat shape, seat, arms 
and back. If copyright subsisted in the Denver suite, there might have 
been an infringement by the respondents of that copyright, but not of that 
in the Bronx. 
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So if there was infringement of the appellants' copyright in the proto
type, it consisted in the copying of the plinth and putting it under what was 
otherwise in all material respects a Denver type. 

To succeed in this appeal the appellants must establish that that consti
tuted an artistic work. " Artistic work " is defined by section 3 (1) of the 
Copyright Act 1956 as meaning: 

" a work of any of the following descriptions, that is to say,—(a) the 
following, irrespective of artistic quality, namely paintings, sculptures, B 
drawings, engravings and photographs; (b) works of architecture, 
being either buildings or models for buildings; (c) works of artistic 
craftsmanship, not falling within either of the preceding paragraphs." 

The appellants contend that the destroyed prototype was a work of 
artistic craftsmanship. It has not to be considered in this appeal whether 
such a work must be a finished and complete work intended to be kept in C 
existence and whether a prototype of the character of that in this case can 
properly be so described as a work of craftsmanship; for the respondents 
conceded in this House, perhaps rather surprisingly, that the prototype 
was a work of craftsmanship, apparently on the ground that those making 
it were craftsmen; but not everything produced by craftsmen is to be des
cribed as a work of craftsmanship. A work of craftsmanship is, in my p 
opinion, something made by hand and not something mass produced. 

This concession having been made, the only question for determination 
now is whether the " original " part of the prototype was a work of artistic 
craftsmanship. 

Graham J. [1973] 1 W.L.R. 144, 152H came to the conclusion that the 
appellants' claim succeeded. In his view, the Bronx chairs and settees were 
works of artistic craftsmanship in that they had distinctive characteristics E 
of shape, form and finish. " They exhibit," he said, " features of design 
and skill in workmanship which the words of definition 'artistic crafts
manship ' on their proper construction in their context connote." 

In view of the concession made, the question is not whether the Bronx 
chairs and settees in their entirety were such works, but whether the original 
part of them is to be so described, namely, the plinth on which the Denver p 
chairs and settees were placed. It may be that before Graham J. that 
concession was not made. 

However this may be, I do not think that the presence of distinctive 
features of shape, form and finish suffices to make a work artistic. 

Russell L.J., delivering the judgment of the Court of Appeal, said, 
ante, p. 70H, that it seemed to that court that Graham J. had come to the 
conclusion that in the field of furniture all that is needed to qualify as a G 
work of artistic craftsmanship is a sufficient originality of design to qualify 
as a design under the Registered Designs Act 1949. That court thought 
that this was not right in law. I agree. The Court of Appeal reversed 
Graham J. and it is from their decision that the appellants now appeal. 

"Design" for the purposes of the Registered Designs Act 1949 is 
defined in section 1 (3) as meaning: 

xi 
" features of shape, configuration, pattern or ornament applied to an 
article by any industrial process or means, being features which in the 
finished article appeal to and are judged solely by the eye, but does 
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not include a method or principle of construction or features of shape 
A or configuration which are dictated solely by the function which the 

article to be made in that shape or configuration has to perform." 
If the appellants had registered the design they applied to the Denver 

chair in the course of its mass production, a design intended to have appeal 
to the eye and so to be more saleable—and sales of the Bronx were very 

R satisfactory—they would have had the copyright in the registered design, 
that is to say: 

" the exclusive right in the United Kingdom and the Isle of Man to 
make or import for sale or for use for the purposes of any trade or 
business, or to sell, hire or offer for sale or hire, any article in respect 
of which the design is registered, being an article to which the regis-
tered design or a design not substantially different from the registered 

^ design has been applied, . . ." (section 7 (1)). 
The Copyright Act 1911 recognises that a design registrable under the 

Patents and Designs Act 1907 may be an artistic work (see section 22) and 
the Copyright Act 1956 recognised similarly that a design registered under 
the Registered Designs Act 1949 might be an artistic work (section 10), but 
it does not follow that all designs registrable under those Acts are artistic 
works within the meaning of the Copyright Acts. 

The definition of "artistic work" in the Copyright Act 1911 (section 
35) also included " works of artistic craftsmanship." Parliament, when that 
phrase was used in the Act of 1956, must have intended it to have the 
same meaning as in the Act of 1911. The definition of "artistic work" 
in the Act of 1911 is in some respects different from that in the Act of 

E 1956. The 1911 Act definition included all the things mentioned in section 
3 (1) of the Act of 1956 except the words, " irrespective of artistic quality." 
The 1911 Act definition included architectural works of art which were in 
turn defined as meaning buildings or structures " having an artistic 
character or design " or any model for such buildings or structures, but 
the protection given by the Act only extended to the artistic character or 

P design. In relation to works of architecture the Act of 1956 made no refer
ence to artistic character or design. 

Neither Act contains any express indication of the meaning to be given 
to " works of artistic craftsmanship " but the wording of section 3 (1) (c) 
of the Act of 1956 recognises that some works covered by paragraphs (a) 
and (b) of that subsection would be works of artistic craftsmanship, though 
some works which came within those paragraphs might not, were it not for 

G the definition of " artistic work," be so regarded. The definition of those 
words in the Act of 1911 places greater emphasis on artistic character. 

Apart from the slight indication of its meaning to be derived from its 
conjunction with the other parts of the definition of "artistic work" in 
these Acts, I can see nothing in the other parts of those Acts which throws 
any light on the meaning to be given to the phrase "works of artistic 

JJ craftsmanship." 
How, then, is the phrase to be interpreted? An " artistic work " is no 

more and no less than a work of art. Every work of art is an artistic work 
and vice versa. How does one distinguish between what is a work of art 
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and what is not? Various tests have been suggested. In the Court of 
Appeal, Russell LJ. said, ante, p. 71A-B: 

" In our judgment, if it can be said of a work of craftsmanship that 
it is an object which would be expected to be acquired or retained 

, rather for its functional utility than for any appeal to aesthetic taste, 
it is not within the scope of the phrase ' other works of artistic crafts
manship.' Mere originality in points of design aimed at appealing to 
the eye as commercial selling points, will not, in our judgment, suffice," B 

and, at p. 72F-G : 
" in order to qualify as a work of artistic craftsmanship, there must at 
least be expected in an object or work that its utilitarian or functional 
appeal should not be the primary inducement to its acquisition or 
retention." 

The Court of Appeal agreed with Noel J.'s rejection in Cuisenaire v. 
South West Imports Ltd. [1968] 1 Ex.CR. 493 of the idea that, because a 
work or object was partly functional or utilitarian, it could not be an 
artistic work. 

While I agree with the rejection of that idea and I agree that mere 
originality in design does not make a thing an artistic work of art, I do ]-* 
not think that whether or not a work is to be regarded as artistic depends 
on whether or not the primary inducement for its acquisition or retention 
is its functional character. To determine the primary purpose of possession 
of an article seems to me a very difficult and uncertain test for any court 
to apply: and I do not think that the words " works of artistic craftsman
ship " are to be interpreted as involving the application of any such test. 
A work which is one of artistic craftsmanship does not, I think, lose that E 
character on account of its functional qualities. 

Mr. Parker for the appellants submitted that any work which is visible 
and which is made to have and has eye appeal is an artistic work and that 
a good design intended to appeal must also be an artistic design. He said 
that the work must be visible in order to exclude internal works such as a 
piece of machinery which is covered up. I do not think it possible to p 
accede to this submission for I do not think it is right to say that every 
work which has eye appeal is necessarily a work of art, though some may 
be. This submission would appear to accord in all material respects with 
that of Graham J. which was, in my opinion, rightly rejected by the 
Court of Appeal. If right, it would mean that every design registrable 
under the Registered Designs Act 1949 is a work of art, or if one prefers 
the expression, an artistic work. G 

Counsel for the respondents put forward two alternative tests. I do 
not think that I need discuss them for, in my opinion, the proper inter
pretation of the words of the statute does not involve the formulation of 
any test or the application of any particular formula. Indeed, to lay down 
any such test or formula is to add to what is contained in the Act and I 
can see no justification for doing so. JJ 

The phrase " works of artistic craftsmanship " is made up of words in 
ordinary use in the English language. Unless the context otherwise 
requires, they must be given their ordinary and natural meaning. I can 
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find nothing in the context to require that they should be given a different 
meaning from that. 

So, in my view, it is simply a question of fact whether a work is one of 
artistic craftsmanship. Questions of fact are often difficult to decide but 
juries have to decide them. In many cases it will be easy to decide whether 
a work is or is not such a work, but there may be many borderline cases 
and I do not think that a clear line can be drawn between works which 

B are and those which are not artistic. Nor, if the Court of Appeal's test is 
accepted, is a clear line laid down. 

I am conscious, as was the Court of Appeal, of the need to avoid 
judicial assessment of artistic merits or quality, but I do not think that any 
such assessment is involved in deciding whether a work is an artistic work. 

This question of fact in relation to copyright is decided not by a jury 
but by a judge sitting alone. Evidence may be called with regard to it. 

^ Expert witnesses may testify. At the end of the day, it will be for the 
judge to decide whether it is established that the work is one of artistic 
craftsmanship. If that is not established, the claim to copyright on that 
ground will fail. I do not think that it suffices to show that some section 
of the public considers the work to be artistic, though that fact will be one 
for the judge to take into account, for the decision has to be made by the 

D judge and cannot be delegated. 
In this case there was no evidence before Graham J. that the prototype 

as a whole or that part of it which has been called a plinth was a work 
of an artistic character. Mrs. Watney, who had been the principal buyer 
of the Times Furnishing Co., thought that the Bronx type was a " winner " 
from the selling point of view. She regarded it as " very flashy " and said 
" It was horrible really." 

E She did not describe it as artistic; nor did Mr. Carter, a design con
sultant. He said that the Bronx type was not, in his opinion, aesthetically 
speaking, a good design. He thought it slightly vulgar, but that it was 
obviously a good commercial design. While both these witnesses gave 
their opinions of the merits of the Bronx, neither of them said that the 
Bronx had an artistic character or was an artistic work or work of art. 

p In these circumstances, I do not think that the appellants established 
that either the prototype as a whole or that part of it which was original, 
namely, the plinth, was a work of artistic craftsmanship. I do not regard 
this as a borderline case but one which, in my view, fell clearly on the 
wrong side of the line from the appellants' point of view. No witness 
described, and I think it would have been surprising if a witness had, the 
Bronx chairs and settees as works of art. 

G I would therefore dismiss this appeal. 

LORD SIMON OF GLAISDALE. My Lords, the appellants (" Henshers ") 
and the respondents (" Restawile ") are both manufacturers of upholstered 
furniture, including (and alone relevant to this appeal) mass-produced 
three-piece drawing-room suites consisting of two chairs and a settee. 

JJ Henshers had from about 1963 or 1964 sold a suite called the Denver (with 
a variant). This had a distinctive " boat-shape," which is more closely 
described in the judgment of the Court of Appeal [1973] 3 W.L.R. 453, and 
it was supported on spindle-shaped legs. It had sold well until 1966, when 
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sales started to fall off. Three employees of Henshers then set together to 
produce an improved design. They were Mr. Hensher (the managing 
director), Mr. Sutton (the works director) and Mr. Batchelor (the prototype-
maker)—the last two at least being admittedly craftsmen. Mr. Hensher 
described their objective as follows: 

" I decided that we would endeavour to make the Denver more attrac
tive by bringing it down to the ground, and, at the same time, in doing 
so, incorporate various selling points." ^ 

They stripped down the Denver to its frame, removed the legs, replaced 
the legs by a sloped wooden plinth all round with castors on the corners 
and covered with a strip of wood trim (afrormosia). The frame was nailed 
up (whereas the commercial product would be screwed and glued together), 
and re-upholstered. This was the prototype of the suite called the Bronx. 
The arms of the Denver were already wider than usual, providing at call 
extra seating (a significant selling point); but there were slight adjustments 
made to the height of the chair and the slope of the back. The main 
difference, however, between the Denver and the Bronx was the plinth 
replacing the legs, which gave the boat-shaped upper part a floating effect. 
As I read the evidence, it was a commercially bold and original design, 
though not calculated to appeal to fastidious taste. It was put into mass £> 
production as the Bronx (with variants bearing different names). They were 
a considerable commercial success; so much so that other manufacturers, 
including Restawile, produced models bearing a marked similarity. Hen
shers started proceedings against such competitors. A number of issues 
arose which are no longer live. In particular, Restawile now admit that 
they copied the Bronx and that the prototype as a product of craftsmen 
was a work of " craftsmanship " (though this, in so far as it involves the ^ 
meaning of a word in a statutory phrase, might well be questionable). The 
sole issue before your Lordships is whether the prototype (which is no 
longer extant) was " a work of artistic craftsmanship " within the meaning 
of section 3 (1) (c) of the Copyright Act 1956. Graham J. [1973] 1 W.L.R. 
144, decided this issue in favour of Henshers, but he was reversed by the 
Court of Appeal. Henshers now appeal to your Lordships. p 

In Ealing Borough Council V. Race Relations Board [1972] A.C. 342, 
361, I suggested to your Lordships that, in setting about the ascertainment 
of the meaning of a phrase in a statute, it is often useful to survey the 
social and legal backgrounds against which Parliament was legislating. 
Section 3 of the Act of 1956 gives copyright protection to original artistic 
works, " artistic work " being defined in subsection (1) as meaning: 

G " . . . a work of any of the following descriptions, that is to say,— 
(a) the following, irrespective of artistic quality, namely paintings, 
sculptures, drawings, engravings and photographs; (b) works of archi
tecture, being either buildings or models for buildings; (c) works of 
artistic craftsmanship, not falling within either of the preceding para
graphs." 

H 
The phrase " work of artistic craftsmanship " was previously used—for the 
first time—in the Copyright Act 1911. Section 1 of that Act gave copy
right protection, inter alia, to every original artistic work. By section 35 
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"artistic work" included "works of painting, drawing, sculpture and 
artistic craftsmanship, and architectural works of art and engravings and 
photographs "; and " architectural work of art" meant " any building or 
structure having an artistic character or design, in respect of such character 
or design, . . . provided that the protection afforded by this Act shall be 
confined to the artistic character and design, . . ." 

But, though the context of the phrase " work of artistic craftsmanship " 
B was different in 1911, there is nothing to suggest (nor has it been suggested 

in this appeal) that its meaning was any different in the two Acts. So it is 
the social and legal backgrounds to the Act of 1911 which require investiga
tion. When this is undertaken it will be found that they chime together 
remarkably, leaving no doubt as to what sort of work it was that Parlia
ment was extending copyright protection to in 1911. 

The statutory background is that copyright in works of the description 
C set out in section 3 (1) (a) of the Act of 1956 (paintings, sculptures, draw

ings, engravings and photographs) had been given protection by the Sculp
ture Copyright Act 1814 and the Fine Arts Copyright Act 1862 (replacing 
earlier statutes which protected engravings only), and copyright in works 
of the description set out in section 3 (1) (b) of the Act of 1956 (works of 
architecture, as distinct from architectural drawings, already protected by 

D the Act of 1862) had been given protection for the first time by the Act 
of 1911, to the extent of their artistic character and design. The only 
other statutory provisions which require notice are in Part II of the Patents 
and Designs Act 1907, which gave protection to industrial designs. Part 
of the argument before your Lordships consisted of a close comparison of 
the terminology of these provisions of the Act of 1907 (and their subse
quent amendments and re-enactments up to the Design Copyright Act 

E 1968) with that of the Copyright Acts 1911 and 1956. This terminological 
comparison did not finally yield any clinching result. But the fact that the 
Act of 1911 supervened on, without replacing, the Act of 1907 suggests 
that, even though section 22 of the Act of 1911 (cf. section 10 of the Act 
of 1956, afterwards amended) recognised that a design registered under the 
Act of 1907 might be an artistic work, the Act of 1911 was not primarily 

p concerned to protect works intended to lead to industrial (i.e. mass) produc
tion: see Copinger and Shone James on Copyright, 11th ed. (1971), p. 83. 
So the sole relevance of the legislation dealing with registered designs is 
to make it unnecessary, in order to give full and adequate protection, to 
read " works of artistic craftsmanship " in an artificially extended sense. 
The words can bear their natural and ordinary meaning. The design of 
the Bronx might admittedly have been registered as an industrial design. 

G The significant feature of this part of the law before 1911 was that the 
artistic works given copyright protection were works of fine art. This 
accorded with the almost universal concept current in 1862: a work of art 
was a product of the fine arts, and primarily an easel painting. But almost 
from the moment of the Fine Arts Copyright Act 1862, there was a reaction, 
which came to be known as the Arts and Crafts movement. In 1862 itself 

JJ William Morris founded " The Firm," producing a wide variety of work of 
decorative and applied art. In 1864 he produced his first wall-paper, hand
printed from wood-blocks. In the 1880s at least five societies were founded 
to promote the guild ideal propagated by Ruskin and Morris. In 1888 the 
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Arts and Crafts Exhibition Society began its work. In 1890 Morris set up 
the Kelmscott Press, to be followed by a number of other private presses A 

within the decade. In 1893 came the Arts and Crafts Essays (of which 
eight were concerned with the design and decoration of furniture). In 1896 
the Central School of Arts and Crafts was founded, with Lethaby and 
Frampton as joint principals. The 10th edition of the Encyclopaedia 
Britannica (1902-1903) contained, for the first time, an article on "Arts 
and Crafts"—by Walter Crane. In 1905 Cobden-Sanderson published B 
The Arts and Crafts Movement. In 1908 the Central School moved to its 
present purpose-built premises in Southampton Row. These are no more 
than a handful of key events; but they put beyond doubt what it was that 
prompted Parliament in 1911 to give copyright protection to "works of 
artistic craftsmanship "—namely, the Arts and Crafts movement with its 
emphasis on the applied or decorative arts. 

For the essence of the Arts and Crafts ideology was that " art " did not 
mean merely, or even primarily, the fine arts. Art was a way of life, 
standing in contrast to the prevailing life of industrialism and commer
cialism, which was seen as a threat to mankind's spiritual and physical 
well-being. " On every hand," Carlyle had written, " the living artisan is 
driven from his workshop, to make room for a speedier inanimate one." 
So the handicraftsman must be restored to his creative role in society. D 
Moreover, his creation, wherever appropriate, should be a work of art— 
creation par excellence; and the artist must in turn be a craftsman. The 
aim of Mcmurdo's Century Guild (1882) was on the one hand, to render 
all branches of art no longer " the sphere of the tradesman "; on the other, 
to " restore building, decoration, glass-painting, pottery, wood-carving and 
metal to their proper place beside painting and sculpture." The aesthetic 
of the movement was concerned with fitness and propriety, in contradistinc- ^ 
tion to irrelevant ornament (what Lethaby called " sham artistic twaddle "). 
Functional efficiency and respect for the worked material would impose its 
own appropriate form, showing, to quote Lethaby again, that it was " made 
for a human being by a human being." 

But although, in my view, there can be no doubt that, when Parliament, 
in 1911, gave copyright protection to "works of artistic craftsmanship," it F 
was extending to works of applied art the protection formerly restricted to 
works of the fine arts, and was doing so under the influence of the Arts and 
Crafts movement, and although the aesthetic of the Arts and Crafts move
ment was a handicraft aesthetic, Parliament used the words " artistic crafts
manship," not "artistic handicraft." It seems likely that this was done 
advisedly: I have already indicated that section 22 of the Act of 1911 
envisaged that an industrial design might be an artistic work. Moreover, " 
however ideologically opposed to current industrial and commercial society, 
at least some of the leaders of the Arts and Crafts movement recognised 
that they would have to come to terms with the machine. As early as 1859 
Philip Webb designed table glassware for J. Powell & Sons of Whitefriars. 
During the 1880s even Morris acknowledged that the machine could be 
useful in extinguishing "all irksome and unintelligent labour, leaving us H 
free to raise the standard of skill of hand and energy of mind of our 
workmen." The private presses may have used hand-made paper and 
designed their own type-faces, but they printed on machines. Ashbee, who 
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went to the United States in 1900 " to tilt at the great industrial windmill," 
by 1911, under the influence of Frank Lloyd Wright (who had lectured on 
" The Art and Craft of the Machine "), could no longer deny to the un
pretentious machine-made object an aesthetic value; and after the failure 
of his Guild and School of Handicraft he himself turned to industrial 
design. Much of Benson's metal-work was produced by machinery on a 
commercial scale. The Central School of Arts and Crafts, though foremost 
a school of handicrafts, had as a declared aim to encourage " the industrial 
application of decorative design." So, although " works of artistic crafts
manship " cannot be adequately construed without bearing in mind the 
aims and achievements of the Arts and Crafts movement, " craftsmanship " 
in the statutory phrase cannot be limited to handicraft; nor is the word 
"artistic" incompatible with machine production: see Britain v. Hanks 

C Brothers and Co. (1902) 86 L.T. 765. 
The concession that the prototype of the Bronx was a work of crafts

manship has tended to distort the argument by concentrating exclusively on 
the meaning of the word " artistic " in the statutory phrase. But " works 
of artistic craftsmanship " is a composite phrase which must be construed 
as a whole. There is nothing to suggest that any of the words is used in 

_ other than one of its ordinary senses. A work of craftsmanship, even 
though it cannot be confined to handicraft, at least presupposes special 
training, skill and knowledge for its production: see Cuisenaire V. Reed 
[1963] V.L.R. 719; Cuisenaire V. South West Imports Ltd. [1968] 1 Ex.C.R. 
493, 514. "Craftsmanship," particularly when considered in its historical 
context, implies a manifestation of pride in sound workmanship—a rejection 
of the shoddy, the meretricious, the facile. But the craftsmanship—not the 

E work itself—must, in addition, be artistic. Before turning to the various 
criteria which have been propounded it may be helpful to consider some 
examples. A cobbler is a craftsman, and those in the Arts and Crafts 
movement would have valued his vocation as such. But neither they, nor 
anyone else using the words in their common acceptation, would describe 
his craftsmanship as artistic, or his products as " works of artistic crafts-
manship." A dental mechanic is a similar example; so is a pattern-maker, 
a boiler-maker, a plumber, a wheelwright, a thatcher. At the other extreme 
is the maker of hand-painted tiles. He too is a craftsman; but his crafts
manship would properly be described as artistic and his products as 
" works of artistic craftsmanship." In between lie a host of crafts some 
of whose practitioners can claim artistic craftsmanship, some not—or 
whose practitioners sometimes exercise artistic craftsmanship, sometimes 

G not. In the former class, for example, are glaziers. The ordinary glazier 
is a craftsman, but he could not properly claim that his craftsmanship is 
artistic in the common acceptation. But the maker of stained glass 
windows could properly make such a claim; and, indeed, the revival of 
stained glass work was one of the high achievements of the Arts and 
Crafts movement. In the latter class is the blacksmith—a craftsman in all 

JJ his business, and exercising artistic craftsmanship perhaps in making 
wrought-iron gates, but certainly not in shoeing a horse or repairing a 
ploughshare. In these intermediate—or rather, straddling—classes come, 
too, the woodworkers, ranging from carpenters to cabinet-makers: some of 
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their work would be generally accepted as artistic craftsmanship, most not. 
Similarly, printers, bookbinders, cutlers, needleworkers, weavers—and 
many others. In this straddling class also fall, in my judgment, the makers 
of furniture. Some of their products would be, I think, almost universally 
accepted as " works of artistic craftsmanship "; but it would be a misuse 
of language to describe the bulk of their products as such. Where and how 
is the line to be drawn? 

I think that the key passage of Graham J.'s judgment is to be found at B 
[1973] 1 W.L.R. 144, 152: 

" My conclusion on this part of the case is therefore that these chairs 
and settees are 'works of artistic craftsmanship' in that they have, 
whether one admires them or not, distinctive characteristics of shape, 
form and finish, which were conceived and executed by Mr. Hensher 
and those working with him so as to result in articles which are much _ 
more than purely utilitarian. They exhibit in my judgment distinctive 
features of design and skill in workmanship which the words of defini
tion ' artistic craftsmanship' on their proper construction in their 
context connote." 

Though this approach receives some support from Blake v. Warren 
[1928-35] Mac.CC. 268, a decision of an official referee on the "artistic 
character" of an "architectural work of a r t " under the Act of 1911, ^ 
I respectfully agree with the comment of the Court of Appeal, ante, pp. 
7 0 H - 7 1 B : 

" It seems to us that Graham J. has in effect come to the conclusion 
that in the field of furniture all that is needed to qualify as a work 
of artistic craftsmanship is a sufficient originality of design to qualify 
as a design under the Registered Designs Act 1949. Is this right in E 
law? We do not think so. It seems to us to give no sufficient effect 
to the word ' artistic ' in the definition in the Act of 1956. The phrase 
is not ' a work of craftsmanship of original design.' . . . Mere orig
inality in points of design aimed at appealing to the eye as commercial 
selling points will not, in our judgment, suffice." 

Although there is, as I have pointed out, an area of overlap between the p 
Copyright Acts and the Registered Designs Acts, the two classes of statute 
do not give co-terminous protection as regards subject matter: if that had 
been the intention, interpretative cross-reference would have been the 
appropriate drafting technique. Moreover, although true originality (in 
the way of a new sensibility or ideology or world-view or technique) may be 
relevant aesthetically, mere novelty can hardly be so. A gimmick is almost 
the negation of a work of art. Its appeal, as Russell L.J. implied, is likely G 
to be directed at satisfying other demands in the purchaser than the 
contemplation of beauty—desire for change, for modishness, for prestige, 
for example. 

On the other hand, I cannot agree with the alternative criterion proposed 
by the Court of Appeal, at p. 72F-G : 

" . . . in order to qualify as a work of artistic craftsmanship, there JJ 
must at least be expected in an object or work that its utilitarian or 
functional appeal should not be the primary inducement to its acquisi
tion or retention." 
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Restawile's counsel did not attempt to support this test before your Lord-
ships. It is, I fear, unworkable. One person may buy a chair because it is 
comfortable, another because it is beautiful, a third because it exactly fits 
the room, a fourth because it is the right price. Even without the third 
and fourth classes, which do not fit in the Court of Appeal's categorisation, 
it would be impracticable to decide on the artistic quality of the craftsman
ship by a show of hands or a card vote. And in one purchaser alone the 

B motives may be so mixed that it is impossible to say what is the primary 
inducement to acquisition or retention. Even more important, the whole 
antithesis between utility and beauty, between function and art, is a false 
one—especially in the context of the Arts and Crafts movement. " I never 
begin to be satisfied," said Philip Webb, one of the founders, " until my 
work looks commonplace." Lethaby's object, declared towards the end, 
was " to create an efficiency style." Artistic form should, they all held, be 

C an emanation of regard for materials on the one hand and for function on 
the other. 

Henshers' counsel put forward an argument as follows. An object is 
artistic if it appeals to the eye of the beholder, giving him visual pleasure. 
The Bronx proved to be more appealing than the Denver. But, so far as 
utility or function was concerned, there was virtually nothing to choose 

j) between the two models. The greater appeal of the Bronx must, there
fore, have been its " eye appeal"—that it gave significantly greater visual 
pleasure. The Bronx prototype was admittedly a work of craftsmanship. 
It inevitably follows, it was argued, that it was a work of artistic craftsman
ship. 

With all respect, and admitting its ingenuity, there seems to me to be 
much that is unacceptable in this argument. First, it is based on a bedou

in istic aesthetic theory (the essence of art is that it gives pleasure) which, 
although it has had distinguished proponents, has also been strongly dis
puted. Secondly, it then proceeds to stand the theory on its head—the 
essence of art is that it gives (visual) pleasure, therefore what gives visual 
pleasure is artistic. This is not only illogical, but manifestly untrue—a 
pretty girl or a landscape gives visual pleasure without being artistic. 

p Thirdly, this argument too is based on a contradiction between art and 
function which is unsound, and particularly unsound in the instant context. 
Fourthly, the argument proceeds on the basis that the Bronx must have 
been bought in preference to the Denver for its greater utility or for its 
great visual appeal—and, since it was not the former, it must have been 
the latter. But there were many other reasons why the Bronx might have 
been bought—because the Joneses next door had just acquired such a 

G suite, for example, or because no one in the neighbourhood had such a 
novelty, or because it struck the purchaser as being in the " trend " of 
fashion (that word was actually used in evidence to explain the common 
appeal of these suites), or because it seemed to be the best general value 
for money of the available goods, or, no doubt, for a large variety of other 
reasons which have nothing to do with either function or eye-appeal. 

JJ Restawile's counsel, on the other hand, propounded two alternative 
criteria, both reflecting another theory of aesthetics—the idealistic. The 
first was: an article of craftsmanship is artistic if it can be seen from the 
article itself or from other evidence that the author is using a utilitarian 
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article as a vehicle to carry an expression of his idea of beauty. Counsel 
defined neither " idea " nor " beauty "—wisely, since philosophers have 
been at odds over these concepts for millennia. But without some explana
tion the proffered criterion is virtually tautological; since art, both in the 
discipline of aesthetics and in popular usage, is generally understood to be 
the expression or impression of beauty. 

Restawile's second criterion was a variant on the first: craftsmanship 
is artistic if the craftsman is using a utilitarian article to give expression B 
to an idea unassociated with the utilitarian purpose. This avoids the 
tautology implicit in the use of the word " beauty," but at the cost of 
greater vagueness. Disregarding the metaphysical implications of the use 
of the word " idea " in this context, this criterion would extend to the 
expression of ideas which would seem to be irrelevant to art—for example, 
novelty and gimmickry (which I have already referred to), or modishness, 
or obscenity, or racial prejudice. The example given by counsel was an 
" archetypal" fork (a work of craftsmanship) with an ornament on the 
handle (making it a work of artistic craftsmanship). But, as I have ven
tured to point out, this whole contradistinction between art and utility, 
between function and ornament, is entirely alien to the concepts which lie 
behind section 3 (1) (c) of the Copyright Act. An "archetypal" spoon 
(assuming such a metaphysical concept can materialise) may itself be a D 
work of artistic craftsmanship; an apostle spoon is neither more nor less 
likely to be so. 

It is, my Lords, I confess, easier to question the criteria put forward by 
others than to propound one's own. The attempt must nevertheless be 
made. I start by re-emphasising that the statutory phrase is not " artistic 
work of craftsmanship," but " work of artistic craftsmanship "; and that p 
this distinction accords with the social situation in which Parliament was 
providing a remedy. It is therefore misleading to ask, first, is this a work 
produced by a craftsman, and secondly, is it a work of art? It is more 
pertinent to ask, is this the work of one who was in this respect an artist-
craftsman? It follows that the artistic merit of the work is irrelevant. 
(It is no doubt, because section 3 (1) (c) of the Act of 1956 is concerned 
with works of artistic craftsmanship, and not with artistic works of crafts- F 
manship, that it was unnecessary to repeat the words that appear in section 
3 (1) (a), " irrespective of artistic quality," which, as comparison with the 
words "artistic character" in the Act of 1911 demonstrates, refer to 
artistic merit.) Not only is artistic merit irrelevant as a matter of statutory 
construction, evaluation of artistic merit is not a task for which judges 
have any training or general aptitude. Words are the tools and subject mat- G 
ter of lawyers; but even in matters of literary copyright the court will not 
concern itself with literary merit: Walter v. Lane [1900] A.C. 539, Since 
the tribunal will not attempt a personal aesthetic judgment (Stewart J. in Hay 
and Hay Construction Co. Ltd. v. Sloan (1957) 16 Fox Pat.C. 185, 190), it 
follows, again, that whether the subject matter is or is not a work of artistic 
craftsmanship is a matter of evidence; and the most cogent evidence is likely u 
to be from those who are either themselves acknowledged artist-craftsmen 
or concerned with the training of artist-craftsmen—in other words, 
expert evidence. In evaluating the evidence, the court will endeavour 
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not to be tied to a particular metaphysics of art, partly because courts 
are not naturally fitted to weigh such matters, partly because Parlia
ment can hardly have intended that the construction of its statutory phrase 
should turn on some recondite theory of aesthetics—though the court must, 
of course, in its task of statutory interpretation, take cognisance of the 
social-aesthetic situation which lies behind the enactment, nor can counsel 
be prevented from probing the reasons why a witness considers the subject 

B matter to be or not to be a work of artistic craftsmanship. It is probably 
enough that common experience tells us that artists have vocationally an 
aim and impact which differ from those of the ordinary run of humankind. 
Given the craftsmanship, it is the presence of such aim and impact—what 
Stewart J. called "the intent of the creator and its result"—which will 
determine that the work is one of artistic craftsmanship. 

Q Against this construction of the statutory phrase, the result of the instant 
appeal cannot be in doubt: there was no, or certainly no adequate, evidence 
that the prototype of the Bronx chair was a work of artistic craftsmanship. 
A Mrs. Watney, who had been the principal furniture buyer of the Times 
Furnishing Co., gave evidence for Henshers: some passages were quoted 
in the judgment of the Court of Appeal, ante, pp. 67H-68H. It is sufficient 
here to say that she nowhere stated that in her opinion any of the 
suites in question (or the prototype) was a work of artistic craftsmanship. 
Though she used the words " eye appeal," it was in the context of com
mercial potentiality, selling points. Of the Bronx she said, " the shape . . . 
was new. It was very flashy. It was horrible really." Of the Denver, in 
respect of its common features with the Bronx, she spoke of the "trend 
that was coming in." She used the word " winner "—appropriate enough 

E in its commercial context, but hardly apt for anything more. 
Mr. Carter, a design consultant specialising in furniture, also gave evi

dence for Henshers. He did use the word " artistic "; but it was put into his 
mouth under the misapprehension that he had already used it. Again, the 
key passages are set out in the judgment of the Court of Appeal (p. 456). 
Mr. Carter agreed with Henshers' counsel that it was the intention of the 

P designer to produce an article which appealed to the eye of the beholder; 
I have already ventured to indicate why this is an inadequate criterion of 
art or the artistic. He described the Bronx as " typical of the middle of the 
road commercial type of production furniture." He considered its design 
to be mediocre, although he could see that it had great appeal—slightly 
vulgar, though obviously quite a good commercial design, having " novelty 
. . . quite distinct individuality." 

G All this is very far from establishing the Bronx or its prototype as a 
work of artistic craftsmanship. I respectfully agree with the Court of 
Appeal (pp. 70H—71c) that at the most it established originality in points 
of design aimed at appealing to the eye as commercial selling points. I 
also agree that this does not suffice. If it were permissible to express a 
personal view, I would agree with the Court of Appeal (p. 71B-C) that 

TT Henshers' suites are perfectly ordinary pieces of furniture. It would be an 
entire misuse of language to describe them or their prototypes as works 
of artistic craftsmanship. 

I would therefore dismiss the appeal. 
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LORD KILBRANDON. My Lords, there seems to be no dispute on the 
facts of this appeal—although there is room for some perplexity arising 
from admissions given during the course of the argument—and I can make 
a brief summary based for the most part on the case for the appellants. 
The appellants decided to make some modifications of their " Denver" 
chair, the sales of which were falling off. So the managing director and 
two of the craftsmen on their staff 

" produced by a process of trial and error over a period of some six 
weeks ending in October 1966 and without any design drawings the 
' Bronx' prototype chair. The principal difference between the ' Bronx' 
and its predecessor the ' Denver' lay in the fact that whereas the 
' Denver' stood on four legs the ' Bronx' had and was intended to 
have a more attractive lighter floating appearance imparted to it by 
the substitution, for the four legs which supported the 'Denver,' of ^ 
a wooden plinth." 

The prototype was a mock-up, nailed together and then upholstered. It 
was not a chair, in the sense that it could not be sat upon because it 
would not bear such a weight. It was destroyed after it had served its 
purpose, and no intelligible visual records of it were preserved. The pj> 
" Bronx " was very successful commercially when it was put on the mar
ket. The respondents copied the "Bronx" chair and put the copies on 
the market under the name " Amazon." 

The appellants originally claimed copyright in artistic works being the 
" Bronx " and related suites and the several individual chairs and settees 
therein comprised. By amendment they claimed copyright " in the several g 
original prototypes for the foregoing," and this is now the extent of the 
claim as maintained. The basis of the claim is that the prototypes (of 
which the " Bronx " chair is taken as the specimen) are artistic works 
within the meaning of section 3 of the Copyright Act 1956, being works of 
artistic craftsmanship. The respondents concede that the prototype is (or 
was) a work of craftsmanship, but dispute the applicability to it of the 
adjective "artistic," and that is the extent of the present controversy. ^ 
I express no opinion whether that concession was or was not properly 
made. 

In my opinion, the first essential of a work of art (which I think an 
artistic work must be) if it is to be distinguished from a work of craftsman
ship—a distinction upon which Parliament insists—is that it shall have 
come into existence as the product of an author who is consciously con- G 
cerned to produce a work of art. The work either is or is not a work of 
art before anyone except the author has seen it; it does not depend for its 
artistic character upon the criticism, whether favourable or unfavourable, 
of other people who may make value judgments about it. It must be 
possible to deduce the conscious purpose of artistic creation from the work 
itself or from the circumstances of its creation, but this act arises only JJ 
when the question whether it is a work of art becomes one for discussion 
or decision by others than the author. Merit is another matter altogether. 
It has been said that the courts will be reluctant to make aesthetic 
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appreciations, and that is right, not because so to do is for a judge difficult 
or unseemly, but because it is a decision which, in this context, is not 
required. I do not think it is possible to add, as it were, some artistic 
character to an object, and by so doing to justify a conclusion that the 
object is not only a work of craftsmanship but artistic to boot. To do so 
is almost certainly to make an aesthetic value judgment. An example 
was given in the course of the argument—the five-barred gate made by a 

B craftsman, blacksmith or carpenter. It was suggested that a gate might be 
regarded as an artistic work if its proportions were right. But what does 
"right" mean? It only means " I like them," unless it means no more 
than that the gate will be effective for controlling stock, which is the 
requirement demanded of the " mere " craftsman. The conscious inten
tion of the craftsman will be the primary test of whether his product is 

C artistic or not; the fact that many of us like looking at a piece of honest 
work, especially in the traditional trades, is not enough to make it a work 
of art. 

Whether a given object is a work of artistic craftsmanship can be posed 
as a question of fact, but only after the meaning of the word " artistic " 
has been determined; what that meaning is, is a question of law, since it 

D involves a decision of what Parliament meant by the word Parliament 
used. I do not believe that it is possible, as matter of law or of exegesis, 
to arrive at a comprehensive definitive interpretation of such a familiar 
English word, so as to be armed with a test which will enable one, by the 
application of it, at a glance, to exclude all that does not properly fall 
within the scope of the simple word itself. It is, indeed, seldom that a 

F simple word can, by translation into some easier or more difficult phrase, 
be rendered the more capable of furnishing such a test. But it is quite 
plain, in my opinion, that you cannot get on without exercising, in any 
case in which this kind of dispute arises, the judicial function of holding 
whether the facts bring the object within the meaning of the statutory 
definition. You will get no assistance, until you have exercised that judicial 
function, by asking the opinion of an expert; if he says " I regard that 

F object as artistic," the next question which must be asked in order to make 
his last answer intelligible is " What do you mean by artistic? " That 
question is incompetent, because the answer would be irrelevant. Since 
the word is a word of common speech, it requires, and permits of, no 
interpretation by experts. It is for the judge to determine whether the 
object falls within the scope of the common meaning of the word. 

G The evidence given in the present case is instructive in this connection. 
Quite properly, no witness was specifically asked whether the prototype:— 
and so the chair—was artistic, but certain epithets of an uncomplimentary 
character were attached to it by some of the witnesses: " vulgar," " brash," 
and " horrible " were examples. Such words, on the issue of artistic or no, 
are colourless. They neither claim nor deny artistic character, though 

JJ they:might go to an assessment of artistic merit, were that in question. 
The story of the birth of the Bronx prototype tells of other than artistic 
aims and achievements on the part of the craftsmen. The objective, as I 
have already said, was the retrieval of commercial success in the furniture 

A.C. 1976—4 
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line. That objective was attained, and the epithets bestowed by the wit-
nesses upon the product are again instructive: " a winner," " great appeal," 
" a good commercial design," and so on. It is not that these encomia are 
fundamentally inappropriate to a work of artistic craftsmanship as reflect
ing on its artistic merits; they are not. The point is that they throw a 
clear light on the process which was taking place in that factory as those 
craftsmen worked on their job. No one thought he was assisting, at the 
delivery of a work of art. If in the course of the labour Mr. Batchelor B 
had been able to say—" There, I have made a work of art" it would have 
been quite probable that the sales manager would have retorted, " So you 
have. It is beautiful. But since no one would buy it, you must scrap it 
and try again." During all the hours and weeks of hard work which the 
witnesses describe there was no suggestion that there was present to their 
mind any desire to produce a thing of beauty which would have an artistic Q 
justification for its own existence. The objective was the equally honour
able but fundamentally different one of producing a commercially success
ful chair, whether its creators thought that it had intrinsic beauty or that 
it had not. 

In the result I have failed, perhaps inevitably, to find a substitute 
formula which will replace the word " artistic," and be one which will 
serve to qualify as artistic or non-artistic any given piece of craftsmanship. 
I do not think it is necessary to do so. I would put it in this way, that in 
my opinion the common meaning of the word " artistic " does not permit 
that word to be used as a description of the craftsmanship involved in the 
production of the prototype " Bronx" chair, having regard to all the 
evidence of the circumstances surrounding its manufacture, and I have 
endeavoured to show the reason why that should be so. I have found no E 
assistance in the terms of the Act of 1911 or of the other parts of the Act 
of 1956. Nor could I draw any conclusions from the Registered Designs 
Act 1949; there is a considerable area of overlap between that Act and the 
Act of 1956. No explanation was offered, nor was it required, of why the 
appellants had not registered their goods under the Act of 1949, as it 
seems they could have done. It may be that the relative functions and p 
ambits of the two Acts would merit the scrutiny of the legislature. Cer
tainly it is to be hoped that the question which the circumstances of this 
appeal posed will not often arise. Your Lordships' House has been offered 
" definitions " of the word " artistic " framed by each of Graham J., the 
Court of Appeal, counsel for the appellant, together with two by counsel 
for the respondent, and has rejected them all. In addition, I rather gather Q 
that there is no definition framed by a member of the Appellate Com
mittee which is altogether acceptable to any other member; this means that 
each of their Lordships has rejected, or at least refrained from adopting, 
nine solutions of the problem. It may be that Copinger and Skone James 
on Copyright, 11th ed., para. 1, is right in saying: 

"Copyright law is, in essence, concerned with the negative right of JJ 
preventing the copying of physical material existing in the field of 
literature and the arts. Its object is to protect the writer and artist 
from the unlawful reproduction of his material." • • • -
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Since ample protection is provided aliunde for those preparing designs for 
A commercial reproduction, it would not be doing any injustice were it made 

clear that the Copyright Act is not concerned to protect, e.g., the Bronx 
prototype. 

I would dismiss the appeal. 
Appeal dismissed with costs. 

B Solicitors: Simmonds Church Rackham; Simpson, Silvertown & Co. 
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Australia—Appeal to Privy Council—Jurisdiction—Petition for 
special leave to appeal—Appeal from High Court of Australia 
—Whether petition competent—Validity of statute limiting 

E appeals—Commonwealth of Australia Constitution .Act 1900 
(63 & 64 Vict. c. 12), s. 74—Privy Council {Limitation of 
Appeals) Act 1968 (No. 36 of 1968), s. 3 

, The petitioner sought special leave to appeal to Her 
Majesty in Council from a judgment of the Full Court of the 
High Court of Australia, dismissing an appeal by the petitioner 
from a judgment of the High Court in its original jurisdiction. 

P On the respondent's preliminary objection that there was no 
jurisdiction to hear the petition by reason of section 74 of the 
Commonwealth of Australia Constitution Act 19001 and 
section 3 of the Privy Council (Limitation of Appeals) Act 
1968,2 an enactment of the Parliament of the Commonwealth 
of Australia: — 

Held, dismissing the petition, (1) that the petition for 
special leave to appeal was inadmissible as the proposed 

P appeal, being from a decision of the High Court which was 
not given on appeal from a decision of the Supreme Court of 
a State, did not satisfy the requirement of section 3 (1) (a) of 
the Privy Council (Limitation of Appeals) Act 1968. 

(2) That the Privy Council (Limitation of Appeals) Act 
1968 did not amount, to a complete abolition of the right to 
seek special leave to appeal from the High Court and, accord
ingly, was validly enacted under section 74 of the Common-

TT Wealth of Australia Constitution Act 1900. 
1 Commonwealth of Australia Constitution Act 1900, s. .74: see post, pp. 1 0 2 F ^ 

103A.. 
2 Privy Council (Limitation of Appeals) Act 1968, s. 3 : post, p. 102B-D. 


